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CHAPTER 1 
 
INTRODUCTION 
 
1.1 Financial inclusion – background 
Since at least the first Microcredit Summit in 1997,1 financial inclusion became part of the 
international agenda. In this Microcredit Summit a global movement to reach 100 million of 
the poorest families globally with credit for self-employment and other financial and business 
services was launched. This quest was targeted to be achieved by 2005.2  
 
Consequent to the Microcredit Summit, in December 1998 the United Nations designated 2005 
as the International Year of Microcredit through its Resolution Number 53/198. In the 
resolution the United Nations acknowledged that microcredit programmes have successfully 
contributed to getting people out of poverty. Furthermore, the resolution mentioned the 
importance of microfinance instruments which include credit, savings and related business 
services as catalysts in providing access to capital for people living in poverty.3  
 
In 2009 the G20,4 in the summit held in Pittsburgh, acknowledged in its summit commitments 
that even before the 2008 financial crisis there were too many people who did not have access 
to among other things finance and undertook to launch a G20 financial inclusion experts 
group.5 The following year in Seoul the G20 emphasized its commitment to financial inclusion 
and acknowledged that improved access to finance enhances the lives of the poor and supports 
the contribution of small and medium enterprises to the general economic development. Thus, 
                                                          
1 The Microcredit Summit in 1997 was the first annual Microcredit Summit and it was held in Washington DC 
from 2-4 February 1997 http://www.devex.com/organization/microcredit-summit-campaign-23552 (06-07-
2019). 
2 The Microcredit Summit “Declaration and Plan of Action” http:// 
www.gdrc.org/icm/summit/summitdeclaration (06-07-2019). 
3 Resolution adopted by the General Assembly on the report of the second committee A/53/197 International 
Year of Microcredit, 2005 http:// www.undoc.org/en/A/RES/53/197 (06-07-2019). 
4 The G20 is an international organisation of the governments of the world and central bank governors made up 
of 19 countries and the European Union.  
5 Commitment Number 89 and 94 of the G20 Pittsburgh Summit Commitments 
http://www.g20.utoronto.ca/analysis/committments-09-pittsburgh (06-07-2019).  
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the G20 committed to launch the Global Partnership for Financial Inclusion as a platform for 
the small and non-G20 countries to advance its work on financial inclusion.6 It is in this summit 
that the leaders of the G20 delivered the Financial Inclusion Action Plan, the Global Partnership 
for Financial Inclusion and a Small and Medium Enterprises Financial Framework for the 
purposes of improving access to financial services and increasing opportunities for poor 
households as well as Small and Medium Enterprises.7  
 
In addition, there are other organisations like the Alliance for Financial Inclusion (AFI) whose 
main objectives are to make financial services more accessible to the unbanked population of 
the world. AFI is an international network of financial regulatory institutions and financial 
inclusion policy makers from developing and emerging countries, which seeks to improve 
access, usage and quality of financial service to the poor, underserved and unbanked population 
of the world through effective polices. The AFI has also set its target towards financial 
inclusion through the Maya Declaration signed in September 2011 and updated in September 
2015.8 
 
1.2 Definition of financial inclusion  
In the light of the brief background of financial inclusion given herein and for the purposes of 
measuring progress in financial inclusion the definition of financial inclusion becomes 
important. In the early years of efforts to enhance financial inclusion Stein, Randhawa and 
Bilandzic write that as much as there is a general harmony on the importance of financial 
inclusion there has been no agreement on its definition.9 This view on the definition of financial 
inclusion is then supported by Kawadza who believes that the definition for financial inclusion 
is contextual and differs widely across the economics of the globe.10 The view that there is no 
universal definition for financial inclusion is further supported by the Guideline Note No 28 
                                                          
6 Commitment Numbers 2010-124 and 2010-125 of the G20 Seoul Summit Commitments 
http://www.g20.utoronto.ca/analysis/committments-10-seon1 (06-07-2019).  
7 The G20 Seoul Summit Leaders’ Declaration, 11-12 November 2010 
http://www.utoronto.ca/summitof2010/seoul (06-07-2019). 
8 http://www.afi-global.org/about-us (20-07-2019). 
9 Stein, Randhawa and Bilandzic “Forward universal access: Addressing the global challenge of financial 
inclusion” 2011 International Finance Corporation World Bank Group 1 6.  
10 Kawadza “A snapshot of financial exclusion in South Africa” 2017 ABLU 43 44. 
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issued by the Financial Inclusion Strategy Peer Learning Group.11 The Guideline Note provides 
different definitions of financial inclusion as used in different countries that have published 
financial inclusion strategy documents.12   
 
Notwithstanding difficulties regarding a universal definition of financial inclusion different 
authors have provided definition of financial inclusion. Stein, Randhawa and Bilandzic state 
that financial inclusion encompasses the range, quantity and availability of financial services 
to the underserved and financial excluded.13 Sharma and Kukreja define financial inclusion as 
the method of ensuring access to financial services and effective credit as desired by the 
vulnerable and low income groups at an affordable cost.14 Mohamed, Mensah and Gyeke-Dako 
submit that financial inclusion is making basic formal financial services available, affordable 
and readily usable by all members of an economy in particular the low income individuals.15 
Whereas Zins and Weill believe that in its basic definition financial inclusion is when a person 
owns an account at a formal financial institution which allows that person to formally save and 
borrow money, access insurance or use payment services.16 In her paper Sarma defines 
financial inclusion as a process which guarantees access, availability and usage of the formal 
financial system for all members of the economy.17  
 
As indicated by Kawadza18 the definition of financial inclusion is influenced by the context of 
a particular country and differs from country to country. In the South African context the 
definition of financial inclusion is set out in the Financial Sector Regulation Act (FSRA).19 
                                                          
11 Financial Inclusion Strategy Peer Learning Group is a support mechanism for countries developing and 
implementing financial inclusion strategies which was established by the AFI.  
12 Financial Inclusion Strategy Peer Learning Group “Defining Financial Inclusion” 2017 Guideline Note No 28 
1 5. 
13 Stein, Randhawa and Bilandzic (n 9) 6. 
14 Sharma and Kukreja “An analytical study: relevance of financial inclusion for developing nations” 2013 
International Journal of Engineering and Science 15. 
15 Mohamed, Mensah and Gyeke-Dako “Financial inclusion and poverty reduction in Sub-Saharan Africa” 2017 
The African Finance Journal 1 2. 
16 Zins and Weill “The determinants of financial inclusion in Africa” 2016 Review of Development Finance 6 46 
46. 
17 Sarma “Index to financial inclusion” 2010 Centre for International Trade and Development 1 6. 
18 n 10 above. 
19 9 of 2017. 
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According to section 1 of the FSRA, financial inclusion is a timely and fair access by all people 
to appropriate, fair and affordable financial products and services. From this statutory 
definition we note that financial inclusion is in the main about access to financial products and 
services, which then begs the question as to what is regarded as financial products and services 
in South Africa. The FSRA defines financial product to include inter alia short- and long-term 
insurance policies, investment schemes, deposits and provisions of credit.20 Financial services 
is defined in the FSRA to mean among other things activities conducted in relation to a financial 
products, services related to the provisions of credit, including a debt collecting services, 
payment and security services.21 Considering that the definition of financial inclusion provided 
in the FSRA is a statutory definition applicable in South Africa, it is thus the definition that has 
been adopted and will be used for the purposes of this dissertation. 
 
From all the definitions of financial inclusion mentioned herein, there is one element of the 
definition which is consistently included in the definition and that is, access to financial 
products and/or services. Based on the history of financial inclusion and its definition in the 
South Africa context, it is submitted that access and provision of credit is part of financial 
inclusion. Hence this dissertation seeks to examine the impact of the National Credit Act 
(“NCA”)22 to the enhancement of financial inclusion in South Africa, particularly the element 
of access to and / or provision of credit to all the people of South Africa.  
 
1.3 Background of the National Credit Act 
The NCA is consumer credit legislation that seeks to protect the average debtor.23 Prior to the 
NCA the credit industry in South Africa was regulated in the main by at least two statutes, the 
Usury Act24 and the Credit Agreement Act.25 These two statutes had to be interpreted in 
consideration of each other. When the NCA came into effect, it repealed both the Usury Act 
and the Credit Agreement Act, subject to transitional arrangements provided in schedule 3. The 
NCA came into operation in three stages with the first lot of sections coming into effect on 1 
June 2006 and the last, which is the substantive part of the NCA, coming into law on 1 June 
                                                          
20 s 2 of the FSRA. 
21 s 3 of the FSRA. 
22 34 of 2005. 
23 Otto and Otto The National Credit Act Explained (2016) 3. 
24 73 of 1968. 
25 75 of 1980. 
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2007. The NCA is described by Otto and Otto as a comprehensive piece of legislation with a 
wider application than its predecessors in that it is applicable regardless of the amount of credit 
involved.26 This compared to the Usury Act which was only applicable in credit agreements 
with principal debts of up to R500 000 and the Credit Agreement Act was applicable to credit 
agreements with a cash price of the goods of up to R500 000.27 In terms of the NCA an 
agreement is a credit agreement if it is a credit facility,28 credit transaction,29 credit guarantee,30 
or any combination of the foregoing31.   
 
1.4 Research problem and question 
Considering that South Africa is a member of the United Nations, G20 and AFI it has 
obligations to advance financial inclusion as part of an international agenda. Financial inclusion 
as an international agenda is promoted because theoretical and empirical evidence indicate that 
financial systems that serve low income people promote pro-poor economic growth and 
therefore lack of access to finance negatively affects economic growth and poverty 
alleviation.32 As Annan writes:  
“Building inclusive financial sector improves people’s lives, in particular those of the poor. A small 
loan, a saving account or an insurance policy can make a great difference to a low-in-come family. 
They enable people to invest in nutrition, housing, health and education for their children. They ease 
                                                          
26  Otto and Otto (n 23) 3. 
27  Otto and Otto (n 23) 5. 
28  According to s 8(3) an agreement is a credit facility if a credit provider undertakes to supply goods or services 
or to pay an amount on behalf or to the consumer and to either defer the consumer’s obligation to repay to the 
credit provider or periodically bill the consumer for repayments and any charge, fee or interest is payable to 
the credit provider in respect of any amount deferred or billed. 
29  In s 8(4) a credit transaction is defined to include a pawn transaction or discount transaction, an incidental 
credit agreement, an instalment agreement, a mortgage agreement or secured loan, a lease or any other 
agreement, other than a credit facility or credit guarantee, where payment of an amount owed is deferred, and 
any charge, fee or interest is payable in respect of the agreement or the amount that has been deferred. 
30  In terms of s 8(5) an agreement constitutes a credit guarantee if based on that agreement, a person undertakes 
or promises to satisfy upon demand any obligation of another consumer in terms of a credit facility or a credit 
transaction to which the NCA applies. 
31  s 8(1) (d) of the NCA. 
32 Hanning and Jansen “Financial inclusion and financial stability: Current policy issues” 2010 Asian Development 
Bank Institute 1 2.    
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the strain of coping with difficult times caused by crop failures, illness or death. They help people plan 
for the future.”33 
 
Other advantages of financial inclusion except the positive economic growth and poverty 
alleviation, as mentioned by different authors, include but are not limited to,  
 providing a secured mechanism to save and acquire debt for investment purpose in 
business, housing, health and education; 
 Lowering costs of banking; 
 Contributing to micro-economic stability, employment and business creation; 
 Resulting in a broader client base for financial institutions which contribute to a more 
stable source of funding and improving risk management, leading to profitability and 
productivity for individuals; and 
 Improving efficiency of the intermediation process by expanding the numbers and value 
of the transaction and economic agents.34  
 
Based on the advantages of financial inclusion as listed above, it is understandable why 
financial inclusion was put and has remained on the international agenda. Countries with the 
assistance of among others the AFI have published financial inclusion strategies and 
promulgated legislation that will enhance financial inclusion. In South Africa, for instance, one 
of the acts that impacts financial inclusion, particularly the segment of access and / or provision 
of credit, is the NCA.  
 
                                                          
33  Kofi Annan was the secretary-general of the United Nations between 1997 and 2007 and he wrote this in the 
Foreword of the report entitled Building Inclusive Financial Sector for Development, published in 2006 and 
produced jointly by the United Nations Department of Economic and Social Affairs and United Nations Capital 
Development Fund https://www.uncdf.org/article/597/building-inclusive-financial-sectors-for-
development-migration (20-07-2019). 
34  Kawadza (n 10) 43-44; Demirgüç-Kunt, Klapper, Singer, Ansar and Hess “The global findex database 2017: 
Measuring financial inclusion and the fintech revolution” 2017 Washington DC World Bank 1 2; Hannig and 
Jansen (n 32) 2; Calice “The trade-off between financial inclusion and financial stability” 2013 African 
Development Bank 130 131; Hurtado, Torres and Hayem “Financial inclusion: Lessons from Latin America 
and Caribbean” 2013 African Development Bank 139 139 and Mehrotra and Yetman “Financial inclusion – 
issues for central banks” 2015 BIS Quarterly Review 83 83. 
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In the South African context the results of the Finscope Consumer Survey South Africa 201735 
indicate that less than half, 49%, of the South African adult population have access to credit.36 
This is above average for a developing country as according to the Global Findex Database 
2017,37 an average of 44% of adults had access to new informal and formal credit in the 
developing countries. As much as South Africa was above average in comparison to other 
developing countries when compared to high-income earning nations, it was far below average 
during the preceding year of the survey. The high-income nations averaged 64 % of adults 
having access to credit.38  
 
For South Africa to improve access to credit the provisions of the NCA should encourage 
access to credit for all the people in the South African economy. The intention of the legislature 
seem to have been to encourage access to credit considering that one of the objectives of the 
NCA as provided in section 3(a) is to promote development of a credit market that is accessible 
to all South Africans, especially those who have previously been unable to access credit.   
 
This dissertation will investigate whether the provisions of the NCA encourage or hinder 
financial inclusion, in particular as it relates to access and usage of quality, appropriate, fair 
and affordable credit. The research question therefore is to what extent the NCA encourages or 
hinders access to credit, which is one of the elements of financial inclusion, in South Africa.  
             
Notwithstanding that financial inclusion is defined to mean access to financial products and 
services which include access to savings, credit, insurance, remittances, and investment 
schemes, this dissertation is only concerned with access to credit as an elements of financial 
inclusion. Hence, the dissertation reflects on the impact of the NCA to financial inclusion, in 
particular, access and provision of credit.  
 
                                                          
35  FinScope Consumer Survey is an evidence-based annual research tool developed by Finmark Trust, which 
seeks to close the information gap in the financial markets within the developing countries by establishing 
credible benchmarks on the use of and access to financial services. 
36  FinScope “Consumer Survey South Africa” 2017 1 6. 
37  The Global Findex Database is the world’s most comprehensive data set on how adults save, borrow, make 
payments and manage risks. It covers more than 140 countries around the world. 
38  Demirgüç-Kunt, Klapper, Singer, Ansar and Hess (n 34) 76. 
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A desktop research methodology has been used in compiling this dissertation with emphasis 
on primary legal sources and literature review.  
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CHAPTER 2 
 
FINANCIAL INCLUSION IN SOUTH AFRICA PARTICULARLY AS IT RELATES 
TO ACCESS AND PROVISION OF CREDIT.  
 
2.1 Background and definition of financial inclusion in South Africa.  
In as far back as 2002, in the Financial Sector Summit, South Africa acknowledged the need 
for accessibility to financial services by the entire population of South Africa. This 
acknowledgement might have been influenced by the history of South Africa considering that 
in 2004 the financial sector adopted and implemented the Financial Sector Charter.39 The 
Financial Sector Charter, in the main, sought to encourage transformation in the financial 
sector. In the Financial Sector Charter it is acknowledged that the financial sector has not 
positively responded to the increased requirement for accessible to financial services. Through 
the Financial Sector Charter the financial sector acknowledged that the financial sector’s 
capability to deliver proper and effective access to financial services for the entire population 
of South Africa needs to be significantly improved.40 The Financial Sector Charter did not 
define the financial services.  
 
Following the Financial Sector Charter, in 2012 the Financial Sector Code was published in 
terms of section 9(1) of the Broad-Based Black Economic Empowerment Act.41 The Financial 
Sector Code for Black Economic Empowerment, 2012 (“the Code”) was applicable from 1 
January 2012 until the Amended Financial Sector Code 2017 (“the Amended Code”), which 
was published on 1 December 2017. Both the Code and the Amended Code contain an element 
of access to financial services as one of the measured element of the broad-based economic 
empowerment. Among the factors which are measured under access to financial services is the 
accessibility to financial products including loans offered by the financial services providers.  
 
                                                          
39  The Financial Sector Charter is a voluntary agreement by all NEDLAC affiliates which intended to promote 
social and economic integration and accessibility of the financial services sector 
http://www.treasury.gov.za/comm-media/press/2003/2003101701 pdf (13-07-2019). 
40  article 3.3 of the Financial Sector Charter. 
41  53 of 2003. 
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In September 2012, the South African cabinet adopted a National Development Plan (“NDP”), 
a measure towards elimination of poverty and reduction of inequality by 2030.42 Among the 
priorities listed in the NDP is to continuously broaden access to banking services to the poorer 
people, lowering the cost of banking and to consolidate credit extension to productive 
investments in particular for the small and expanding companies. The NDP targets to increase 
the quantities of the banked population or those with access to financial and savings facilities 
to 90 percent by 2030.43  
 
In addition to the efforts of access to financial products as indicated above, in 2017 the FSRA 
was signed into law by the president and the commencement date was 1 April 2018. The FSRA 
makes provisions that relate to financial inclusion. One of its objectives is to establish a 
regulatory and supervisory framework that promotes among other things financial inclusion.44 
This means for the first time there is a legislative obligation towards enhancement of financial 
inclusion in South Africa. 
 
2.2 Definition of financial inclusion in South Africa 
In South Africa the applicable definition of financial inclusion is the one contained in the 
statute, the FSRA, where financial inclusion is explained as timely and fair access to 
appropriate financial products and services.45 This statutory definition is within  what financial 
sector encompasses in terms of the National Development Plan.46  
 
The Banking Association South Africa, which is part of the finance sector, the  its members of 
which provide financial services, defines financial inclusion as accessibility and use of a wide 
range of affordable, quality financial services and products in a manner that is appropriate for 
the financially excluded, unbanked and underserved.47  
 
 
                                                          
42  National Development Plan - 2030 1 24 https://www.gov.za/sites/default/files/gcis_document/201409/ndp-
2030-our-future-make-it-work.pdf (22-07-2019). 
43  National Development Plan – 2030 (n 42) 150 -151. 
44  s 7 (f) of the FSRA. 
45  s 1 of the FSRA. 
46  National Development Plan – 2030 (n 42) 150. 
47  http://www.banking.org.za/what-we-do/overview/fi-definition (28-04-2019). 
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2.3 Regulatory framework for financial inclusion in South Africa  
Even though there has always been talk in South Africa about financial inclusion there was 
never legislation that directly made provision for financial inclusion, until the enactment of the 
FSRA. Before the FSRA, the closest to codifying obligations towards enhancing financial 
inclusion was through the Code and the Amended Code which were published by the Minister 
of Trade and Industry as per the provisions of the Broad-Based Economic Empowerment Act 
in November 2012 and December 2017 respectively.  
 
2.3.1 The FSRA 
The FSRA commenced on 1 April 2018 and it seeks to create a financial regulation system 
where two regulators, the Prudential Authority and the Financial Sector Conduct Authority are 
established. For both these regulators, among their functions is to support and promote financial 
inclusion. It is the FSRA that provides the official definition of financial inclusion in South 
Africa, as fair access by all people to fair and affordable financial products and services. The 
list of what constitutes a financial product and service is prescribed in sections 2 and 3 
respectively and it includes access to loans and / or credit. 
 
One of the objectives of the FSRA is to establish a regulatory and supervisory framework that 
promotes among other things financial inclusion.48 These provisions mean that there is an 
obligation on the regulators to promote financial inclusion. According to sections 34 and 58 
for the Prudential Authority and the Financial Sector Conduct Authority to achieve their 
objective they must support and promote financial inclusion.  
 
The FSRA provides for the establishment of the Financial System Council of Regulators which 
seeks to enable co-operation between the institutions forming the council.49 This Financial 
System Council of Regulators must establish working groups or subcommittees which will deal 
among other things with financial inclusion.50 To assist the consumers of financial products 
and services the FSRA provides for the establishment of the Ombud Council, whose objective 
is to ensure that consumers have access to inexpensive, yet effective, independent and fair 
                                                          
48  n 44 above.  
49  s 79 of the FSRA. 
50  s 81(f) of the FSRA. 
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alternative dispute resolution mechanisms for complaints against the financial services 
providers.51 The Ombud Council, also in terms of the FSRA, has an obligation to support 
financial inclusion in the execution of its mandate.52  
 
As per the comments of Mehrotra and Yetman many jurisdictions are taking measures to 
improve financial literacy,53 South Africa through the FSRA has also taken legislative 
measures to improve financial literacy. According to the FSRA, the Financial Sector Conduct 
Regulator is to afford financial customers or impending financial customers with financial 
education or to endorse financial literacy that will enable financial customers or impending 
financial customers to make sound financial choices.54 As such, the Financial Sector Conduct 
Authority must initiate and implement programs for financial education for the general 
public.55 The Financial Sector Conduct Authority is empowered by the FSRA to enforce 
against financial institutions a financial education that is relevant to the conduct standards as 
prescribed.56   
 
2.3.2 Amended Financial Sector Code 2017 
In 2002 in the National Economic Development and Labour Council Financial Sector Summit 
the financial industry devoted itself to the conception of black economic empowerment charter. 
Thus, a charter known as the Financial Sector Charter was developed and came into effect in 
2004.57 The objectives of the Financial Sector Charter was, amongst other things, to encourage 
participation by the financial sector in the building of an equal society by ensuring accessible 
financial services to the previously disadvantaged, and channelling investment into certain 
targeted sectors of the economy.58 As much as the Financial Sector Charter was not binding, 
there were targets set for the financial services providers and these included targets on access 
                                                          
51  s 176 of the FSRA. 
52  s 177 of the FSRA. 
53  Mehrotra and Yetman (n 34) 88.  
54  s 57 of the FSRA. 
55  s 58(1)(j) of the FSRA. 
56  s 144(1)(c) of the FSRA. 
57  n 39 above. 
58  article 1.2 of the Financial Sector Charter. 
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to financial services which comprise of access to credit for small and micro enterprises and 
poor households.59  
 
In November 2012 the Minister of Trade and Industry published the Code which took over 
from the Financial Sector Charter. On 1 December 2017 the Code was amended by the 
Amended Code. The Amended Code is applicable to both natural and juristic persons carrying 
on business in the financial sector in South Africa including the banks. Similar to its 
predecessor, the Amended Code is binding on all stakeholders in the financial sector. Unlike 
the Generic Code of Good Practice60 which has five elements of the score-card, the Amended 
Code has seven elements of the scorecard. The added two elements in the Amended Code are 
empowerment financing and access to financial services, and the two extra elements are 
applicable to banks and insurance companies. Based on the weighting of these elements it is 
submitted that the focus is to enhance accessibility of the financial services to the previously 
unbanked and / or underserved population.  
 
With regard to the element of empowerment financing, of relevance to this dissertation is the 
segment of affordable housing for household with a steady income. This element of 
empowerment finance forms part of targeted investments listed in the Amended Code which 
banks are measured. Affordable housing includes both mortgaged and non-mortgaged loans. 
In terms of the Amended Code, for a loan to qualify for inclusion it must comply with the 
requirements of the NCA.61 This is one of the examples where efforts to enhance financial 
inclusion are subject to the provision of the NCA.  
 
As for the score-card elements of access to financial services, the banking industry is to commit 
itself to improve financial access to the previously excluded people. Part of what is measured 
for access to financial services is the geographic access of, inter alia, sales points. Sales points 
                                                          
59  article 8 of the Financial Sector Charter. 
60  The Generic Code of Good Practice was published by the Department of Trade and Industry in terms of section 
9 of the Broad-Based Black Economic Empowerment Act, 2003. The main purpose of the Generic Code of 
Good Practice is to provide standardized measurements of broad-based black economic empowerment across 
all sectors of the economy.  
61  article 4.3 of Statement FS600 of the Amended Code. 
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include bank facilities where a consumer can acquire a loan. Other measured elements of access 
to financial services are bank densification and product related access.62  
 
The measurement of access to financial services in the Amended Code seeks to address some 
of the factors mentioned in the Global Findex Database 2017 as an obstacle to financial 
inclusion, of which, among others, is the long distances to financial institutions.63 Also, 
Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, Boje and Rabec found in their survey that 40% 
of the consumers without bank accounts say account or bank fees are too high and bank 
branches are too far away.64 According to the targets set in the Amended Code banks are to 
ensure that 60% of the qualifying market has access to sales point within 15kms.65  
 
The Amended Code, like the FSRA, also contains an element of consumer education which is 
part of the measured score-card. This element is imperative considering a comment by 
Mehrotra and Yetman66 as well as submissions by Cohen and Nelson that one of the solutions 
to financial exclusion is financial literacy. Cohen and Nelson believe that financial education 
is an imperative tool to resolve the imbalances created by the power between financial 
institutions and customers with less financial experience and who are expected to use 
sophisticated financial products. They believe that financial education can help customer to 
accept and use the financial products to which they have access.67 In order to facilitate 
compliance with the element of consumer education, the Financial Sector Transformation 
Council68 issued Guidance Note GN 500,69 wherein consumer education is defined as the 
                                                          
62  article 3 of Statement FS701 of the Amended Code. 
63  Demirgüç-Kunt, Klapper, Singer, Ansar and Hess (n 34) 40. 
64  Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, Boje and Rabec “Improving financial inclusion in South 
Africa” 2017 The Buston Consulting Group 1 8. 
65  article 2 of Statement FS701 of the Amended Code. 
66  n 53 above. 
67  Cohen and Nelson “Financial literacy: a step for clients towards financial inclusion” 2011 Global Microcredit 
Summit 1 4. 
68  Financial Sector Transformation Council (“FSCC”) is a non-profit company established by the Code. It is 
mandated through its constituencies, Trade Associations, Government, Nedlac and the Association of Black 
Securities and Investment Professionals (ABSIP), to enforce the Code and now Amended Code.   
69  Guidance Notes are issued by the FSCC in consultation with the Department of Trade and Industry to address 
any ambiguities that may exist in respect of interpretation of key measurements principles and / or qualifying 
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transferring of financial skill and knowledge to the consumer in order to develop the individual 
and small business’s understanding of the products and services offered by the financial sector. 
Consumer education must enable consumers, future consumers and potential consumers to 
make educated decisions regarding their finances and lifestyle including the financial health of 
their businesses.70 Accordingly, the consumer-education element of the Amended Code will 
contribute towards enhancing financial inclusion considering the submissions by the authors 
that financial education is a solution towards addressing financial exclusion and/or enhancing 
financial inclusion.71  
 
2.3.3 Code of Banking Practice  
The Code of Banking Practice is a voluntary code for the members of the Banking Association 
South Africa and it has been applicable to the members since 1 January 2012. It seeks to 
prescribe the minimum standards of services and conduct a consumer may expect from the 
banks who are affiliates of the Banking Association South Africa.72 According to the Code of 
Banking Practise a consumer can expect from the banks inter alia provision of reasonable and 
accessible basic banking services.73 In the Code of Banking Practice, basic banking services 
are defined as opening, operating and maintaining a transactional account. The transactional 
account is defined as a bank account where a consumer can deposit or withdraw money and 
make third party payments.74 Based on the foregoing definition, it may be concluded that 
extension of loans or credit is not regarded as basic banking service which a consumer may 
expect from the bank. The Code of Banking Practice, however, does contain paragraphs that 
deal with minimum standards of services and conduct in respect of extension of credit.75  
 
                                                          
criteria prescribed in the Amended Code. This power to the FSCC is conferred by the Article 13 of the 
Amended Code.  
70  article 1 of the Guidance Note GN500. 
71  n 53 and n 67 above. 
72  Consumers in terms of the Code of Banking Practice are individuals and the small businesses customers of the 
banks. 
73  par 1 of the Code of Banking Practice. 
74  par 12 of the Code of Banking Practice. 
75  For example, par 6.8.1 deals with the obligation of the bank to provide a consumer with copies of certain 
documents relating ting to the banking services including credit agreement. 
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In the Code of Banking Practice, the members of the Banking Association South Africa 
undertake to strive towards providing the standard of practise, service and effective access to 
suitable financial services.76 Financial services are not defined in the Code of Banking Practice. 
Consequently, it is submitted that when interpreting the Code of Banking Practice one will 
have to adopt the definition of financial services as defined in the FSRA, which include 
extension of loans. It will be noted that as much as the Code of Banking Practice was compiled 
at a time when advocating for financial inclusion was peaking, the Code of Banking Practice 
does not expressly contain any commitment by the members of the Banking Association South 
Africa to enhance financial inclusion.  
 
2.4 Current status of financial inclusion in South Africa  
As a member of the AFI, and a signatory of the Maya Declaration, South Africa is bound by 
the commitments made in the Maya Declaration in 2011.77 Amongst the commitments made 
in the Maya Declaration is to implement a regulatory framework that is concrete and 
comparative which will achieve enhancement of financial inclusion.78  
 
Due to the measures that have been implemented in South Africa to enhance financial 
inclusion, South Africa has made substantial glaring improvements on financial inclusion. For 
instance, according to the 2014 consumer survey conducted in South Africa by Finscope there 
was an increase in the number of people financially included from 61% in 2004 to 86% in 
2014, with banked people increasing from 46% in 2004 to 75% in 2014.79 The 2018 survey by 
Finscope indicates that 80% of the South African adult population is banked.80 Considering 
that in the developing economies the average banked population is 63%,81 South Africa is far 
above average in relation to the number of banked people.     
                                                          
76  par 4.1 of the Code of Banking Practice. 
77  n 8 above. 
78  The Maya Declaration: The AFI network commitment to financial inclusion 2011 Alliance for Financial 
Inclusion 1 1 https://www.afi-global.org/sites/default/files/publications/Maya%20Declaration_2011.pdf 
     (05-07-2019). 
79  Finscope “Consumer Survey South Africa” 2014 1 21  
     http://www.finmark.org.za/wp-content/uploads/2016/02/Pres_Finscope2014_FNL.pdf (11-08-2019).  
80  Finscope “Consumer Survey South Africa” 2018 1 2 
     http://finmark.org.za/wp-content/uploads/2019/01/FMT_Fsc_Leavebehind_CB4.pdf (301-04-2019). 
81  Demirgüç-Kunt, Klapper, Singer, Ansar and Hess (n 34) 2. 
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As financial inclusion comprises not only access to banking but includes access to credit, and 
considering that this dissertation is looking in particular to the access to credit segment of 
financial inclusion, focus will be given to the current status of access to credit in South Africa. 
According to the Finscope consumer survey in South Africa in 2017, 49% of the adult 
population in South Africa have access to credit compared to an average of 44% in the other 
developing countries.82 The World Bank data shows that in 2017 53.1% of the South African 
population of 15 years and above, borrowed money, and of those 13.5% borrowed from the 
financial institutions or used credit cards and 37.4% borrowed from friends and family.83  
  
Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, Boje and Rabec, while writing for the Boston 
Consulting Group, note that only 29% of the low-income consumers in South Africa have 
borrowed money. These writers believe that formal lenders are facing competition in the credit 
market from friends and families, loan sharks and informal credit unions. Hence banks face 
challenges in creating more inclusive and sustainable credit products. Their survey shows that 
of the low-income borrowers, 34% had borrowed from the banks, 32% borrowed from friends 
and family, 18% used loan sharks and 7% borrowed from stokvels.84  
 
The National Credit Regulator (“NCR”) is empowered and as such collects, analyses and 
disseminates data regarding, among other things, credit granted. Through its Consumer Credit 
Market Report, the NCR measures the level of credit extension and consumer indebtedness.85 
In its Annual Report of 2017/2018 the NCR analyses the data relating to different types of 
credit since the commencement of the NCA. For instance they state that credit extension has 
increased by 32.4% as at December 2017 compared to December 2007, mortgages credit 
extension has declined by 22% compared to 2007, unsecured credit increased by 213.41%, 
secured credit by 44.83% and credit facilities by 108.54%.86 
                                                          
82  n 36 above and n 38 above. 
83 Global Findex Database “The little data book on financial inclusion” 2018 International Bank for   
Reconstruction and Development / The World Bank 1 137  
     www.openknowledge.worldbank.org/bitstream/handle/10986/29654/LDB-FinInclusion2018.pdf (02-07-
2019). 
84  Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, Boje and Rabec (n 64) 9 -10. 
85  s 13 and 16 of the NCA. 
86  The National Credit Regulator Annual Report 2017/2018 43-44  
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The South African statutory definition of financial inclusion makes reference to access to 
financial products and services by persons and the FSRA defines persons to include juristic 
persons.87 Literature indicates that financial exclusion does not only impact individuals but also 
impacts on the small medium and micro enterprises (SMMEs), and when defining financial 
inclusion SMMES are one of the categories which is underserved or excluded. For instance, 
the G20, in its quest to enhance financial inclusion also concentrate on the financial inclusion 
of the SMMEs.88  
 
The NCA has limited application on the juristic persons which fall within the category of 
SMMEs. Thus, the current status of financial inclusion of the SMMES is important. In 2018 
the Banking Association South Africa issued its report on financing of the SMMEs. In this 
report the Banking Association South Africa states that as much as it is difficult to appreciate 
the full extent of SMME funding, due to the unavailability of quality dada on SMMEs, 
financing remains a definite challenge for the SMMEs. The Banking Association South Africa 
acknowledges, however, in the report that the financial sector is lagging below its annual 
financial sector targets in respect of SMME financing. In the report, the Banking Association 
South Africa quotes the Organisation for Economic Co-operation and Development data which 
indicate that only 26% of total private sector funding goes to SMMES.89 Also, a survey 
conducted for FinMark Trust in 2015 indicates that 87% of the registered SMMEs never 
accessed credit.90   
 
Except for the improvement on access to banking, the statistics quoted above on the access to 
credit in South Africa indicate that South Africa is not doing that well with access to credit as 
                                                          
      http://www.ncr.org.za/documents/pages/annual%20Report/NCR%20ANNUAL%20REPORT%20 2017.PDF 
(11-08-2019). 
87  s 1 of the FSRA. 
88  n 7 above. 
89  Banking Association South Africa “Hurdles faced by financial institutions in financing small and medium 
enterprises” 2018 The Banking Association South Africa 1 2-3  
     http://www.banking.org.za/wp-content/uploads/2019/04/Hurdles-in-SME-Financing-Final-Report.pdf (26-
09-2019). 
90  Makina, Fanta, Mutsonziwa, Khumalo and Maposa “Financial access and SME size in South Africa” 2015 
FinMark Trust 1 6. 
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part of financial inclusion. Notwithstanding the not so positive current status of financial 
inclusion in South Africa, in its submission document to parliament dated 10 March 2017 the 
Banking Association South Africa argued that in the world rankings South Africa is in the 
number 12 position with regard to ease to access loans. The only positive feature in the current 
status of financial inclusion relating to access to credit is accessibility of credit between the 
different gender groups of the South African population. A study conducted by Fanta and 
Mutsonziwa indicates that there are not substantial or visible disparities on access to credit 
between males and females.91  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                          
91  Fanta and Mutsonziwa “Gender and financial inclusion: analysis of financial inclusion of women in the SADC 
region” 2016 Finmark Trust 1 11-12. 
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CHAPTER 3 
 
PROVISIONS OF THE NCA WHICH ENHANCE FINANCIAL INCLUSION 
3.1 Introduction  
According to Otto and Otto, the NCA can be regarded as consumer credit legislation 
considering that its purpose is to protect the average debtor.92 Thus, the majority of the 
provisions of the NCA seek to protect the consumers of credit. This dissertation seeks to assess 
whether in protecting the consumer, the NCA encourages accessibility to credit or protects the 
consumers to the detriment of access to credit, thereby becoming a hindrance to financial 
inclusion. It is submitted that a balance should be found between protecting the consumer and 
encouraging the consumer to have access to credit.  
 
Different authors have identified some of the factors that hinder financial inclusion,93 and these 
include high costs of the financial services, lack of documents required to access financial 
services, long distances to the financial institutions, the extended time it takes for the financial 
institution to decide on offering credit, and distrust by the consumers of the financial services 
providers. Other authors have written on the advantages of financial inclusion,94 some making 
suggestions on what should be in place or addressed for the enhancement of financial 
inclusion.95  
 
In assessing whether the provisions of the NCA encourages enhancement of financial inclusion, 
provisions of the NCA and implications thereof will be discussed having regard to the factors 
that hinder financial inclusion as listed in the foregoing paragraph. Also, the measures 
suggested by different authors will be considered in assessing the impact of the sections of the 
NCA towards enhancement of financial inclusion.  
 
Generally, the NCA applies to all credit agreements between the parties dealing at arm’s length 
and made within or having effect within South Africa.96 There are exceptions to this general 
                                                          
92  Otto and Otto (n 23) 3. 
93  n 63 and n 64 above.  
94  n 34 above. 
95  n 53 and n 67 above. 
96  s 4(1) of the NCA. 
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rule,97 some of which, as argued below may be a hindrance to financial inclusion. The NCA 
prescribes the types of transaction which for the purposes of the NCA, constitute credit 
agreements and those include credit facility, credit transaction, credit guarantee or a 
combination of the foregoing.98 
 
3.2 Purpose of the NCA     
Section 3 of the NCA provides for the purpose of the NCA. In the main, the NCA seeks to 
promote and advance the social and economic welfare of the South Africans, promote a fair, 
transparent, competitive, sustainable, responsible, efficient, effective and accessible credit 
market and to protect consumers. It is noted from the purpose of the NCA that it intends to 
promote and advance the social and economic welfare of the consumers. Interpretation and 
application of this element of the purpose shows that the legislation has the intention of 
improving the social and economic welfare through access to credit. According to Kawadza 
financial inclusion has been identified as one the measures towards long-term economic growth 
and poverty reduction with access to banking facilities including credit, being a tool to allow 
the economically disadvantaged to close the poverty gap or to reduce income in equality.99 
Mehrotra and Yetman support the views of Kawadza and add that accessibility to proper 
financial instruments may allow poor people or financial disadvantaged people to invest in 
physical assets and education.100 This element of the purpose of the NCA, that is, to promote 
and advance the social and economic welfare of the South Africans, it is argued, encourages 
financial inclusion by advocating for access to credit for the South Africans.  
 
Section 3 lists nine ways which the NCA may achieve its purpose and among those, in section 
3(a), it is expressly provided that the NCA seeks to promote development of an accessible 
credit market for all South Africans, particularly those who have historically been unable to 
access credit under sustainable market conditions. This provision, read with section 60(1) of 
the NCA,101 clearly illustrates the intention of the legislature that the NCA must enhance 
financial inclusion for all South Africans through promotion of an accessible credit market.  
                                                          
97  s 4(1) (a) – (d) on the NCA. 
98  s 8(1) of the NCA. 
99  Kawadza (n 10) 44. 
100 Mehrotra and Yetman (n 34) 83. 
101 Every adult natural person, and every juristic person or association of persons, has a right to apply to a credit 
provider for credit. 
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Another manner in which the NCA may achieve its purpose of promoting access to the credit 
market is through providing consumers with education about credit and consumer’s rights.102 
As discussed in chapter 2 above financial literacy and consumer education are two of the 
solutions towards enhancing financial inclusion.103 Consequently, the purpose of the NCA as 
provided in section 3 clearly seeks to implement some of the suggested solutions towards 
improving financial inclusion.     
 
3.3 Incidental credit agreements 
The NCA introduced new concepts which were not provided for in its predecessors, and one 
of those is the incidental credit agreement. An incidental credit agreement is defined in section 
1 of the NCA as an agreement in terms of which an account was offered for goods or services 
that have been supplied or that will be supplied to a consumer over a period of time where a 
fee, charge or interest is payable when no payment of an agreed amount charged is made on or 
before a particular period or date. Also, a transaction where two prices were quoted for 
settlement of account, the lower price being payable if the account is paid on or before an 
agreed date and the higher price being payable if the account is not paid by that agreed date is 
regarded as an incidental credit agreement. The importance of incidental credit agreements in 
the context of enhancing financial inclusion is the limited applicability of the NCA to these 
types of credit agreement.104 For instance, for the incidental credit agreement there is no need 
for the consumer to provide the documentation required to assess affordability by the credit 
provider.105 Accordingly, the limited application of the incidental credit agreement enhances  
financial inclusion, especially considering that 20% of the unbanked population cited lack of 
the documents required to access financial services as the reason they remained unbanked, 
including not accessing credit.  
 
                                                          
102 s 3(d) of the NCA. 
103 n 53 and n 67 above. 
104 s 5 (1) of the NCA provides for the limited application of the NCA to incidental credit agreements.  
105 s 81 provides for an obligation to the consumer to furnish accurate information required by the credit provider 
to assess the affordability when the consumer is applying for a credit. This information in terms of Regulation 
23A, may include documentation such as salary slips and bank statements and is used to determine whether 
or not offering a credit agreement to the consumer will amount to reckless credit.  
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Furthermore, limited application of the NCA to incidental credit agreements addresses the 
aspect of extended time by the financial institution to decide on whether or not to offer a credit 
agreement. According to Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, Boje and Rabec 26% 
of the respondents in their survey mentioned that banks take much longer to decide on whether 
or not to offer credit and require more paperwork than informal credit providers.106 With 
incidental credit agreements, the foregoing is not an issue considering that incidental credit 
agreements are deemed to have been concluded 20 business days after the credit provider first 
levies a charge for late-payment. At that stage when the transaction becomes an incidental 
credit agreement, the consumer would have already accessed the credit and that addresses the 
urgency to have access to credit against the extended time that financial institutions take to 
decide on offering credit.  
 
One of the examples of incidental credit agreement, as mention by Otto and Otto is an 
educational loan by the educational institution.107 As mentioned above, one of the advantages 
of financial inclusion is that it provides a secured mechanism to save and acquire debt for 
investment purpose in business, housing, health and education, assisting the consumers to 
improve their social and economic welfare.  
 
In the light of the above, the provisions of the NCA that relate to incidental credit agreements 
enhance financial inclusion.  
 
3.4 Developmental credit agreements  
Section 10 of the NCA provides for types of agreements which are regarded as developmental 
credit agreement. These include credit agreements between co-operative and their members; 
educational loans; credit agreements entered into for the development of small businesses; 
acquisition, rehabilitation, building or expansion of low income housing or any agreement 
which is concluded to promote the socio-economic development and welfare of historically 
disadvantaged persons, low income persons and communities, and remote, isolated or low 
density population and communities. Otto and Renke describe development credit agreements 
                                                          
106 n 94 above. 
107 Otto and Otto (n 23) 24. 
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as having a noble motive and mention that these receive special treatment in the NCA in that 
certain provisions of the NCA are not applicable to developmental credit agreements.108 
 
Considering the types of agreements that are regarded as developmental credit agreements, it 
is submitted that the intention of the legislature was to make it easier for those types of credit 
agreements to be available to those requiring them. Consequently, the provision in the NCA 
for developmental credit agreements is one of the measures that the NCA offers towards the 
enhancement of financial inclusion. 
 
Furthermore, the NCR is empowered to provide procedures to be complied with by the credit 
providers who are involved in developmental credit agreements. In terms of section 13 (b) of 
the NCA, the NCR must set out appropriate conditions for the supplementary registration of 
credit providers who provide development credit agreements. This is for the purpose of 
promoting access to credit for the previously disadvantaged and low-income persons as well 
as for the remote, isolated or low density populated communities. Accordingly, the NCR has a 
duty to ensure that the conditions for the supplementary registration of the credit providers 
involved in the developmental credit agreements are conducive to enhance access to credit for 
the disadvantaged people and communities. The provisions of section 13(b) support access to 
credit for the disadvantaged people and communities contemplated in section 13(a) of the NCA 
and thus promote financial inclusion. 
 
One of the factors mentioned by the unbanked people as an obstacle to financial inclusion is 
the requirement of documentation to access financial services.109 As mentioned by Otto and 
Renke the developmental credit agreement receives special treatment in the NCA; the 
requirement for the affordability assessment before the extension of the developmental credit 
agreement is not applicable. This means that consumers who wish to access developmental 
credit agreements do not have to provide the credit provider with the documents for the 
assessment of their affordability. Therefore, the unbanked population struggling with the 
requirement for documents to access credit and other financial services may be able to access 
developmental credit agreements without having to produce documents for the affordability 
assessment. The special treatment of the developmental credit agreements in this regard seeks 
                                                          
108 Otto and Renke “Types of credit agreement” in Scholtz Guide to the National Credit Act (2008) par. 8.5. 
109 n 94 above. 
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to address the requirement of the documents as an obstacle to access to credit and other 
financial services. Thus, the provisions relating to developmental credit agreements, as 
contemplated in the NCA, enhance financial inclusion. Statistics quoted by the Banking 
Association South Africa in its report show that a total of R14,7 billion in developmental credit 
was granted in 2017, representing a 97% increase over 2013. The report mentions, however, 
that although the trend in developmental credit granted is still upwards, the rate of increase 
over 2016 was only 12%.110 Notwithstanding that this report by the Banking Association South 
Africa was in the context of SMME financing and it does not show the percentage of the 
developmental credit agreements which were extended to the SMMEs, the increase in the 
granted developmental credit indicates that the provisions of the NCA that deals with 
developmental credit enhance financial inclusion.  
 
3.5 Obligation of the NCR to develop an accessible credit market and the right to apply 
for credit 
 The NCA requires the NCR to promote and support the development of a fair, transparent, 
competitive, sustainable, responsible, efficient, effective and accessible credit market to serve 
the needs of disadvantaged people and communities.111 This obligation indicates that the NCR 
has an obligation to enhance the access to credit for the whole population including the 
disadvantaged groups listed in the section. This section of the NCA must be read within the 
context of the purpose of the NCA as contemplated in section 3(a), which is to improve and 
develop the credit market that is accessible to all South Africans in particular those that have 
been historically unable to access credit. Also, the aforementioned obligation to the NCR is 
amplified by an obligation to monitor the trends in the credit market as they relate to historically 
disadvantaged people and communities.112   
 
In terms of the NCA every adult person or juristic person or association of persons has a right 
to apply for credit from the credit provider and the credit provider may only refuse to extend 
                                                          
110 Banking Association South Africa “Hurdles faced by financial institutions in financing small and medium 
enterprises (SMME)” (n 89) 18. 
111 s 13(a) of the NCA. 
112 s 16(1)(e) (i) of the NCA.  
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credit to the person applying based on reasonable commercial grounds.113 The NCA prohibits 
discrimination in the application or execution of its provisions.114  
 
As much as the above provisions do not specifically address any of the issues revealed by the 
unbanked population as an obstacle to financial inclusion or are aligned to the suggested 
solutions that improve financial inclusion, they, however, indicate the intention of the South 
African authorities to improve financial inclusion. Further, the expressed prohibition of 
discrimination on any grounds including gender seem to have contributed to the 
unascertainable disparities on access to credit between male and females in South Africa.115 It 
is therefore submitted that the sections of the NCA that impose a duty on NCR to develop an 
accessible credit market for all South Africans, in particular the disadvantaged groups, and the 
explicitly provided right for every adult person or small business to apply for credit enhances 
financial inclusion.  
 
3.6 Provisions imposing transparency and disclosure of information relating to the 
credit agreements  
The NCA contains a number of provisions which require the credit provider to disclose certain 
information to the consumer regarding the credit agreement. Some of these requirements were 
not provided for in the predecessors of the NCA. These requirements create rights of the 
consumers to different type of information relating to the credit agreement and seek to achieve 
transparency in the credit market. Transparency will improve the trust of the consumers in the 
formal credit industry. According to the Global Findex 2018, 16% of people without an account 
at a financial institution cited distrust in the financial system as a reason why they remained 
unbanked.116 In the South African context, Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, 
Boje and Radec found that South Africa remains largely a cash society and that low-income 
consumers distrust many financial services.117 According to the Global Microscope 2018, a 
report compiled by The Economist Intelligence Unit,118 in South Africa there is a low level of 
                                                          
113 s 60(1) and (2) of the NCA. 
114 s 61(1) of the NCA.  
115 n 91 above. 
116 Demirgüç-Kunt, Klapper, Singer, Ansar and Hess (n 34) 40. 
117 Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, Boje and Rabec (n 64) 2. 
118 The Global Microscope report is compiled by The Economist Intelligence Unit following the assessment of 
the enabling environment for financial inclusion in 55 countries including South Africa, across 5 categories.  
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trust in banks due to a lack of transparency in the provision of services.119 It is therefore argued 
that transparency in the credit market can convince those who are not using the formal 
institutions to access credit to do so, making transparency an important factor towards 
improving financial inclusion. Transparency is one of the aspects that the NCA seeks to 
promote in the credit market as provided in section 3 of the NCA. 
 
In terms of section 62(1) of the NCA a consumer may request reasons and the credit provider 
must provide written reasons for a negative decision taken on the application for credit. The 
negative decisions referred to in this section include refusal to increase or reduce the credit 
limit, to renew an expired credit card or offering a lower credit limit than that applied for. 
Access to the reasons of the decision of the credit provider enables the consumer to understand 
why the credit provider refused to extend the credit, as refusal to extend credit may only be 
based on reasonable commercial grounds and may not be based on unfair discrimination. 
Therefore, only if the consumer knows the reason for the refusal to extend credit will he or she 
be able to challenge it and lay a complaint with the NCR as allowed by the NCA.  
 
Other provisions of the NCA which impact on transparency and seek to address trust issues 
between the consumer and the credit provider are those contained in section 63. According to 
section 63(1), subject to certain factors, a consumer has a right to any document that is required 
in terms of the NCA in an official language that such consumers may read and understand. 
Furthermore, section 64(1) of the NCA requires that the document to be provided to the 
consumer in terms of the NCA must be in plain language.120 For the purposes of the NCA the 
document is in plain language if it is reasonable to conclude that an ordinary consumer with 
average literacy skill and minimal credit experience could be expected to understand the 
context, significance and importance of the document without undue effort having regard to 
the context, comprehensiveness, consistency, structure and style of the document.121 
 
                                                          
119 The Economist Intelligence Unit “The enabling environment of financial inclusion” Global Microscope 2018 
1 66       
https://content.centerforfinancialinclusion.org/wpcontent/uploads/sites/2/2018/11/EIU_Microscope_2018_P
ROOF_10.pdfThe Economist Intelligence Unit “The enabling environment of financial inclusion” Global 
Microscope 2018 (24-09-2019).   
120 s 64(1) of the NCA. 
121 s 64(2) of the NCA. 
 28 
The rights of the consumers that require transparency in respect of the documents relating to 
credit agreements were tested in the case of Standard Bank of South Africa Limited v 
Dlamini.122 In this case the defendant, Mr Dlamini had bought a second-hand car which was 
financed by Standard Bank through a credit agreement. Mr Dlamini is described in the 
judgment as an illiterate 52 years old, unsophisticated African male who only had a standard 
one level of education. Within four days of buying the car, Mr Dlamini returned the car to the 
dealer on the basis that the car had malfunctioned and he did not want it or any other car from 
the dealership. The credit agreement signed by Mr Dlamini contained provisions that deal with 
termination of the credit agreement through voluntary surrender and cooling-off provisions as 
contained in the NCA. However, with regards to the cooling-off provision the judge made note 
that although the clause mirrored the provisions of section 121 of the NCA it did not mention 
Mr Dlamini’s right to a refund of the price on return of the vehicle.  
 
In this case the plaintiff, Standard Bank argued that although the defendant, Mr Dlamini was 
entitled to terminate the contract, he had not done so effectively because he had failed to notify 
the bank in the manner prescribed in the credit agreement and in terms of section 121(2) of the 
NCA read with regulation 37 of Regulations made in terms of the NCA,123 herein referred to 
as the “National Credit Regulations”. Consequently, Standard Bank argued that the manner in 
which Mr Dlamini terminated the credit agreement amounted to termination through voluntary 
surrender rather than by his right of exercising cool-off. On the other hand, Mr Dlamini insisted 
that he had returned the car because it had broken down and he wanted his money back. He 
argued that he was unaware of the rights and obligations contained in the contract.  
 
In its judgment the court looked at consumer rights which it felt were important for the purposes 
of the case. These are the right to information in an official language as provided for in section 
63 and the right to information in plain and understandable language, in terms of section 64. 
The court held that sections 63 and 64, purposively interpreted, embody the right of the 
consumer to be informed by reasonable means of the material terms of the documents he signs. 
As a result, the court was of the view that based on the evidence given the bank failed to inform 
Mr Dlamini of his rights. The court held that the breach of Mr Dlamini’s rights to be informed 
of the contents of contract and his rights to an agreement that complies with regulation 30 
                                                          
122 2013 1 SA 219 (KZD). 
123 GN R489 of 31 May 2006: Regulations made in terms of the National Credit Act, 2005. 
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resulted in an unbalanced agreement in favour of the bank. Considering that Mr Dlamini’s 
defence was not that he did not intend to conclude an agreement but that he did not know that 
he had to notify Standard Bank in a prescribed manner of his intention to cancel it,  his failure 
to comply with this procedural obligation was not due to an unwillingness to comply but rather 
an unawareness of such obligation. Failure to comply with the prescribed manner of faxing a 
notice of termination does not lead to the inference that he terminated the agreement by 
voluntary surrender.  
 
With regard to the point of selective disclosure of Mr Dlamini’s rights as provided in the NCA, 
Pillay J was of the view that it was deceptive of the Bank to exclude such right in the contract. 
As a result, the judge concluded that when the form and getup of the agreement is inconsistent 
with the NCA and its regulation and considering that the bank has not interpreted, translated 
or explained its material terms, severance is not an option and the entire agreement must be set 
aside in terms of section 90(4) of the NCA. 
 
In its obiter dictum the court criticised the length and form of the credit agreement concluded 
between Standard Bank and Mr Dlamini, referring to it as “an unappetising formidable read”. 
Otto, in his analysis of this Dlamini judgment, mentions that although the judge was critical of 
the length of the agreement, consideration should be given to the provision of section 93 read 
with regulation 30 which prescribe the form and contents of small credit agreements.124 Otto 
however agreed with the judge that Standard Bank should have had better measures in place to 
ensure that its historically disadvantaged customers are aware of their rights and 
responsibilities and that credit agreement should be in simple language .125  
 
In their comments on the judgment Sharrock and Steyn look at three aspects. Firstly, on the 
fact that Mr Dlamini’s ignorance of the terms of the contract played no role in his decision to 
contract as he would have signed the credit agreement even if he had known what it provided 
regarding exercising his cooling-off rights. They believe that the judge overlooked the principle 
that for a mistake regarding the contents of a contract to be legally relevant it must be material; 
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it must have played a material role for the party to enter into the contract. Secondly, with regard 
to the findings of the court regarding Standard Bank’s failure to explain the material terms of 
the agreement, Sharrock and Steyn argue that in terms of common law there was no obligation 
on Standard Bank to explain the material terms of the agreement to Mr Dlamini. They extend 
their argument in this regard by raising the fact that the NCA does not expressly require credit 
providers to explain the contents of the credit agreement to the consumers. They believe that it 
is inconceivable that if the legislature had wanted to impose such obligation on credit providers 
it would not have expressly included such in the statute. Thirdly, their criticism of the 
judgement related to the right to information in a plain language. They submit that as a 
consumer, Mr Dlamini in all probabilities will be a member of the general public, and the law 
of contract must project him as a layman in the legal field. It is important for the consumer to 
know exactly what he/she is getting himself or herself into because without knowing exactly 
what the rights and obligations are in terms of the credit agreement it will be arguable whether 
a valid agreement is indeed established between the contracting parties.126 
 
The view of Otto, with regard to the criticism by the judge of the length of the contract between 
Standard Bank and Mr Dlamini, is supported. The National Credit Regulations prescribe what 
should be contained in credit agreements. The judgment instead should have recommended 
that the Minister responsible for the NCA in conjunction with the NCR should look at means 
to make the credit agreements shorter while maintaining the aspect of transparency.  
 
It is submitted that the right to information as provided for in sections 63 and 64 enables the 
consumer to understand exactly what he or she is letting himself or herself into and what will 
be expected of him or her after signing the credit agreement. These provisions promote mutual 
understanding of the terms of the credit agreement by both the consumer and the credit 
provider.  Furthermore, an understanding of the terms of the credit agreement empowers the 
consumer to be able to negotiate the terms, something that balances the powers between the 
consumer and the credit provider.  
 
The provisions of sections 63 and 64 therefore address the issue of distrust as raised by the 
consumers who are not accessing banking facilities. Also, these provisions provide a solution 
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towards improving financial inclusion by advocating for transparency in the credit market. Due 
to transparency on what is contained in the credit agreement and the understanding of what is 
expected of the consumers in terms of the credit agreement, the consumers will in all likelihood 
better trust the financial institutions, resulting in better access to financial services. Based on 
the above it may be positively argued that the provisions of sections 63 and 64 enhance 
financial inclusion. 
 
There are other sections of the NCA which seek to encourage transparency in the credit 
relationship between the consumer and credit provider. One of these is section 65(3) which 
prohibits the credit provider from charging the consumer for the original copy of the document 
to which the consumer is entitled in terms of the NCA. Also, section 92 provides for the 
information to be disclosed by the credit provider including the pre-agreement statement and 
quotation before the conclusion of the credit agreement. The purpose of this provision is to 
hold the credit providers to what it has quoted and it assists the consumer to know what he or 
she is letting himself or herself into. Section 104 of the NCA prohibits the credit provider from 
unilaterally increasing service fees and interest or changing the method of calculating such 
cost. This is also part of the NCA which encourages transparency in the credit market.  
 
Other sections of the NCA that promote transparency are sections 108 and 109 read with 
regulation 35 of the National Credit Regulations. In terms of the aforementioned sections after 
the credit agreement has been concluded the credit provider is required to offer the consumer 
periodic statements of accounts. The statement of account shall contain among other things the 
details of the credit provider and the consumer, the date of the statement, the period covered 
by the statement, details of the agreement (principal debt, annual interest rate, instalment 
amount, frequency of the instalment and balance outstanding), a summary of transactions 
occurring during the period of the statement and a detailed statement for each transaction 
during the period of the statement.127 The contents of the statement of account as prescribed by 
the NCA clearly seek to ensure that there is transparency in payment of the instalments and on 
the status of the credit agreement. Transparency that is bought by the access to a detailed 
statement of account enable the consumer to dispute all or part of any credit or debit entry in 
the statement of account.128 This brings symmetry between the consumer and the credit 
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provider, which ultimately addresses the issue of distrust of the financial services by the 
consumers. Improved trust between the consumer and the credit provider which will result from 
transparency will enhance financial inclusion. 
 
3.7 Removal of adverse record relating to the consumer 
The NCA provides that a consumer whose debts have been re-arranged is entitled to a clearance 
certificate. This clearance certificate has to be issued by a debt councillor upon the consumer 
showing that he or she has satisfied all the obligations under every credit agreement that was 
re-arranged or has a financial ability to satisfy future obligations in terms of debt re-
arrangement which relates to mortgage agreements or any other long term agreement. A 
clearance certificate may also be issued by a debt councillor to a consumer who has shown that 
there are no arrears on the re-arrangement agreement and he or she has settled in full all the 
obligations under every agreement forming part of the re-arrangement order or agreement.129 
Once issued, the clearance certified must be filed with all the registered credit bureaux which 
must expunge from their records the information that the consumer once defaulted in his or her 
credit obligations and was subjected to the debt re-arrangement.130   
 
The amendment to the NCA brought by the National Credit Amendment Act 2014 extended 
the right of the consumer to have his or her records expunged through the insertion of section 
71A. This section provides for the automatic removal of the adverse consumer credit 
information. According to Section 71A a credit provider must submit to all the registered credit 
bureaux information regarding settlement of obligations that were subject to adverse 
classification of consumer’s behaviour and enforcement action, and adverse listing in the 
payment profile or judgment debt. Within 7 days of receipt of such information from the credit 
provider, the credit bureaux must remove any adverse listing against the consumer.  
 
Considering that the process of prevention of reckless credit involves the credit provider 
looking at the debt repayment history of the consumer before extending credit to the consumer, 
removal of adverse information about the consumer will not prejudice the rehabilitated 
consumer when he or she applies for credit in future. The provisions of these sections therefore 
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ensure that once the consumer has been rehabilitated and is able to pay his or her debts he or 
she is able to access credit again. Thus, these provisions enhance financial inclusion.  
 
3.8 Prescribed interest and charges associated with credit extension  
According to Whittaker, the objective of microfinance is to improve access to credit for the 
world’s poorest communities, emphasising the business skills of the marginalised as opposed 
to their need for charity. Whittaker believes that such requires a thorough analysis of how to 
balance the access to credit with profitability. She however cautions that without regulations 
that cap usuriously high interests rates, lenders can charge unreasonable rates that lead to over-
indebtedness for the poor consumers, all in the name of viability of the business. In conclusion 
of her paper she commends the South African model of usury laws.131  
 
The comment by Whittaker refers to the provisions of section 101 of the NCA which prescribes 
the types and amount of fees and charges that a credit provider may levy on a consumer based 
on the credit agreement. According to the NCA, a credit agreement may not provide for 
payment by the consumer of any money or other consideration except for principal debt, 
initiation fee, service fee, interest, cost of credit insurance, default administration charges and 
collection cost.132 The NCA, through regulations prescribes maximum amounts for interests, 
other changes and costs that may be levied on different credit agreements.133  
 
In terms of the NCA a credit provider is prohibited from imposing a monetary liability on a 
consumer in respect of any credit fee or charges prohibited by the NCA and may not charge an 
amount which exceeds the maximum amount that is prescribed in the regulations. In order to 
avoid circumvention of this prohibition, the NCA also prohibit the credit provider from 
charging a higher price for any goods or services than the price charged by the credit provider 
for the same or similar goods or services in the ordinary course of business on cash basis.134    
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The NCA through the provisions of section 103 provides for restrictions in terms of how 
interest may be levied in the credit agreement. In terms of section 103 (1) the interest rate 
applicable to an overdue amount may not exceed the highest interest rate applicable to the 
principal debt. In its quest to control interest that may be imposed in the credit agreement, the 
NCA incorporates as a statutory provision the ultra duplum rule, which for a long time has 
always been part of South African law. Section 103 (5) which codifies the common-law ultra 
duplum rule, offers further protection to the consumers. Unlike the common-law ultra duplum 
rule, the limitation on the accumulation costs that may be levied does not only apply to the 
accumulated interest but is also applicable and limits accumulation of any other costs of credit 
(excluding the cost of credit life) in aggregate which exceed the unpaid principal debt at any 
point in time while the consumer remains in default. This means in terms of section 103(5) the 
restriction on further charges, fees and interest that may be levied will be reached much sooner 
than if the common law ultra duplum rule was applicable. An additional protection offered by 
section 103(5) which was confirmed by the Supreme Court of Appeal in Nedbank Limited v 
National Credit Regulator,135 is that for the entire duration of default by the consumer the limit 
on levying further interest, fees and charges is applicable.136 This is compared to the common 
law rule where once the outstanding interest has been reduced below the limit the interest will 
start running again.  
 
According to the NCA it is the Minister responsible for consumer-credit matters who is tasked 
with prescribing the method of calculating maximum interest, fees and charges, after consulting 
with the NCR. However, the NCA requires the Minister when prescribing interest the method 
of calculating interest; and other charges contemplated in the NCA, to consider the need to 
make credit available to historically disadvantaged and low-income persons and communities 
as well as remote, isolated or low density populations and communities. Also, when prescribing 
the interest rate and maximum fees and charges the Minister must consider conditions 
prevailing in the credit market like cost of credit and optimal functioning of the consumer credit 
market and the social impact on low income consumers.137  
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Another provision of the NCA which seeks to limit the interest that may be charged in terms 
of the credit agreement is section 104. According to this sections credit providers are generally 
prohibited from unilaterally increasing interest and service fees. The exception to this 
prohibition is when the interest is levied as a variable interest where such variation is by fixed 
relationship to a reference rate. 
 
The provision of the NCA as they relate to interest, charges and fees seek to protect the 
consumers against credit provider who levy exorbitant interest, fees and other charges. If cost 
of credit had not been controlled by the NCA, it would have been impossible to achieve its 
objectives of promoting accessible credit. Notwithstanding the restriction on the interest, fees 
and charges that may be levied for extending credit, consumers are citing the cost of financial 
services including credit as the  why they are not accessing financial services including 
credit.138 Therefore, restriction and prescription of maximum interest, fees and charges that 
may be levied from the credit agreement contributes towards containing cost of credit, and that, 
to a certain extent, does advance financial inclusion in South Africa. 
 
3.9  Provisions of the NCA that offer flexibility on the terms of credit agreement 
As much as the provisions that relate to alterations of credit agreement may be argued to be 
specifically for the protection of consumers, this protection of consumers may actually 
contribute towards enhancing financial inclusion. The provisions relating to alteration of credit 
agreements do not only afford protection to consumers but also offer some element of 
flexibility for the consumers. This flexibility may encourage the consumers to access credit. 
Section 118 allows the consumer under a credit facility without being charged a fee, to require 
the credit provider to reduce the credit limit. A consumer may also stipulate the maximum 
credit limit such consumer is prepared to accept.139 The request by the consumer to reduce the 
maximum credit limit may not be a ground by the credit provider to close or terminate a credit 
facility.140  
 
Another clause of the NCA that provides flexibility to the consumers is section 119(1) (a) read 
with section 119(2). These clauses allow temporary increase of the credit limit in a credit 
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facility agreement. Temporal increase of the credit limit is when a credit provider honours an 
instrument issued by the consumer despite the fact that it results in a debt that exceeds the 
established credit limit. Another manner in which the credit limit may be temporarily increased 
is when a credit limit is temporarily increased in response to a request by the consumer to 
increases the credit limit in order to accommodate a particular transaction subject to reverting 
to the preceding credit limit within a specified period or occurrence.  
 
Furthermore, the NCA provides flexibility to the consumer in that it permits a consumer to 
terminate a credit agreement at any time by paying the credit provider the settlement amount.141 
Section 126 on the other hand allows a consumer without any notice or penalty to prepay any 
amount owed to the credit provider.  
 
As much as flexibility afforded by these sections does not directly enhance financial inclusion, 
the fact that there is some flexibility afforded to the consumer may be used to encourage the 
consumers to access credit through formal channels. Kessler, Ikdal, Naidoo, Portafaix, 
Hendrickson, Boje and Rabec submit that flexibility and speed are imperative in unlocking 
credit. In their survey they found that 29% of the respondents cited fear of default as the reason 
they are not borrowing from formal financial services providers. They mention that formal 
financial services providers have to deal with competition from the informal lenders which 
include friends and family, loan sharks and informal credit unions.142 The informal lenders 
surely offer the flexibility that is required by the consumers. The fact that the NCA allows 
consumers to terminate credit agreements by paying the settlement amount or prepayment of 
any amount owing at a particular time will address the fear of being in default cited by the 
respondents in the Kessler, Ikdal, Naidoo, Portafaix, Hendrickson, Boje and Rabec survey.143 
Moreover, the fact that consumers may request reduction of a credit limit allows the consumers 
to have a credit they can afford at a particular time. The provisions of the NCA that offer 
flexibility to the consumer may therefore entice consumers to explore an option of accessing 
credit from the formal credit providers, thereby improving financial inclusion. In the 
circumstances, it is argued that the provisions of the NCA that afford some element of 
flexibility to the credit agreements enhance financial inclusion. 
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3.10 Dispute resolution provisions of the NCA 
One of the new features in the credit law sphere introduced by the NCA are the alternative 
dispute resolution mechanism it prescribes. The predecessors of the NCA did not provide for 
alternative dispute resolution mechanisms. The NCA makes provision for alternative dispute 
resolution by providing for a new role player in the consumer credit market, an alternative 
dispute resolution agent. It is the function of the NCR to enforce the NCA by promoting 
informal resolution of disputes arising between consumers and credit providers or credit 
bureaux without intervening in or adjudicating any such dispute.144 
 
According to the NCA, a complaint against the credit provider may be referred to the ombud 
with jurisdiction or alternative dispute resolution agent before it is referred to the NCR or to 
the National Credit Tribunal or to the court.145 The resolution of a dispute through alternative 
dispute resolution may be recorded and made an order of court.146 This alternative dispute 
resolution mechanism provided by the NCA makes it easy for a consumer to enforce his or her 
rights as contemplated in the NCA. Generally, alternative dispute resolution mechanisms are 
faster and cheaper. The availability of a cheaper and faster mechanism may assist to address 
the issue of distrust of the consumers towards financial institutions. When the consumers know 
that even if a dispute may arise between him or her and the credit provider, there are cheaper 
and faster mechanisms available for the consumer to resolve such dispute, such consumer may 
be encouraged to explore the option of formal financial services providers rather than to use 
the informal service providers. It is therefore submitted that the alternative dispute resolution 
mechanism provided by the NCA encourages financial inclusion.  
 
3.11 Consumer education provisions 
According to section 3, the purposes of the NCA may be achieved by addressing and correcting 
imbalances in negotiating power between consumers and credit providers through educating 
the consumers on their credit and consumer rights. Based on these provisions of section 3, 
section 16(1) (a) of the NCA tasks the NCR with the function of consumer education. 
Consequent to this function, the NCR has an Education and Communication Unit. According 
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to its annual report for 2017/2018 one of the elements of the NCR strategy is to focus on 
improving consumer rights awareness and education.147 
 
The South African legislation, regulations and codes make provision for financial literacy.  For 
example, the FSRA imposes obligations on the financial regulators to take measures to improve 
financial literacy of the consumers.148 Furthermore, the financial industry through the Amended 
Code is measured on its efforts to promote consumer education.149  
 
According to Goodwin-Groen and Kelly-Louw, financial education to the consumers seeks to 
empower consumers to be responsible borrowers. It results in consumers having knowledge, 
skills, and attitudes required for good money management practices that entail earning, 
spending, saving, borrowing, and investing.150 As indicated above, Cohen and Nelson believe 
that financial education can help consumers to accept and use the financial products to which 
they have access.151  
 
Considering the aforementioned views of the authors regarding consumer education,152 it must 
be accepted that consumer education plays an important role towards improving financial 
inclusion. The NCA through its objectives and obligations it impose on the NCR encourages 
consumer education and as such those provisions of the NCA that provide for consumer 
education enhance financial inclusion.  
 
 
3.12 Conclusion  
As stated by Van Zyl, credit providers are in the business of making money while consumers 
want access to credit. Thus, the NCA seeks to protect the consumer against credit providers.153 
However, it is submitted that proper protection of the consumers in particular disadvantaged 
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and low-income consumers, can only enhance financial inclusion. It is this protection that will 
increase trust of the consumers in the financial providers.  
 
There are other provisions of the NCA which provide protection to the consumers but which 
do not have a direct impact on improving access to credit and ultimately on the enhancement 
of financial inclusion. These include alteration of original or amendment of agreement 
documents,154 the consumer’s rights to rescind the credit agreement,155 surrender of goods,156 
debt enforcement provisions,157 and over-indebtness, reckless credit and debit review 
mechanism.158   
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CHAPTER 4 
 
PROVISIONS OF THE NCA THAT HINDER FINANCIAL INCLUSION 
4.1 Introduction   
Again in this section factors cited by those who remained unbanked globally and in South 
Africa159 and the advantages of financial inclusion160 will be used as a yardstick to identify 
those sections of NCA which hinder financial inclusion. As much as in both researches where 
these factors were cited the question would have related to accessibility of banking services 
generally, it is submitted that the outcomes of the research are relevant to the access to credit 
as one of the elements of the full suite of banking services. 
 
In considering the provisions of NCA that hinder financial inclusion in respect of the small 
businesses, the reasons documented by Makina, Fanta, Mutsonziwa, Khumalo and Maposa in 
the survey they conducted for Finmark Trust will be used to assess the impact of provisions of 
the NCA which are a hindrance to the financial inclusion for the small businesses. In their 
survey they found that 93% of the small and medium enterprises (“SMEs”) never had access 
to either formal or informal credit. Among the reasons cited by the respondents of the survey 
for not accessing credit was that they are scared of defaulting and they think they do not qualify 
for credit from the financial institutions. The survey concluded that generally SMEs are 
financially constrained and some use informal finance to circumvent the harmful effects of lack 
of access to formal credit.161  
 
The issues cited as the reasons people and small businesses are not banking and / or not having 
access to credit are relevant and applicable to the NCA. Thus, this chapter will identify and 
discuss provisions of the NCA which might be the source of the reasons cited by the consumer 
for not having access or accessing financial services including accessing credit.  
 
The purpose of the NCA is to promote fair, transparent, competitive, sustainable, responsible, 
efficient and effective access to the credit market through promoting the development of an 
accessible credit market in particular to those who have been historically unable to access 
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credit. In the event there are provisions which seem to hinder access to credit such provisions 
would therefore be seen as defeating the objectives of the NCA. However, it will be noted that 
in Standard Bank of South Africa Limited v Hales and Another,162 the court held that section 3 
of the NCA lists the purposes of the NCA, thus, it cannot be that protection of consumers is the 
sole purpose or is the chief purpose of NCA. The Court further held that section 3 makes no 
provision for the prioritisation of the purposes of the NCA. This view of the court was 
supported by the constitutional court in Kubyana v Standard Bank of South Africa Limited.163 
In the light of the court’s decisions it may be argued that provisions of the NCA which seem 
to be a hindrance to access credit might be in pursuance of archiving another of the purposes 
of the NCA, for instance, harmonising the individual rights and responsibilities of credit 
providers and consumers.  
 
4.2 Application of the NCA  
In terms of section 4, the NCA applies to all credit agreements between parties dealing at arm’s 
length and concluded within or having effect within South Africa. There are, however, 
exceptions to this general rule. One of the exceptions is that the NCA does not apply to credit 
agreements where the consumer is a juristic person with an asset value or annual turnover or 
combined asset value and annual turn-over of all its related juristic persons is equal to or 
exceeds R1million at the time of conclusion of the agreement.164 The implications of this 
provision is that any juristic person with a turn-over or having an asset value of more than R1 
million will not be protected by the NCA. It is submitted that financial inclusion is also 
applicable to small businesses. The foregoing submission is based inter alia on the fact that in 
the commitments made by the G20 relating to financial inclusion, access to financial services 
and increase in opportunities for the small and medium business was included.165 Also, 
although the South African statutory definition of financial inclusion refers to access to 
financial services for people and does not expressly include businesses or juristic persons, it 
may be argued that the AFI of which South Africa is a member seeks to improve access, usage 
and quality of financial services to the poor, underserved and unbanked population of the 
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world.166 Therefore, it is argued that the survey by Makina, Fanta, Mutsonziwa, Khumalo and 
Maposa167 shows that the underserved and unbanked include small businesses.   
 
Based on the argument that financial inclusion includes access to financial services which 
encompasses access to credit for the small businesses, it is submitted that by excluding juristic 
persons with a turn-over or an asset value of R1 million the NCA hinders financial inclusion 
for the small businesses. There are small businesses which may have a turn-over or asset value 
of more than R1million which may require the protection of the NCA.  
 
The threshold of R1million for application of the NCA is also not aligned with the definition 
of small enterprises as defined in the National Small Enterprise Act.168 The National Small 
Enterprise Act classifies micro, small or medium enterprises based on the criteria prescribed in 
the schedule of that Act. Among the criteria used in the schedule to classify entities is total 
annual turn-over. When looking at the classification of a medium entity which is the biggest 
entity which the National Small Enterprise Act applies, the maximum turn-over for a medium 
business is R220 million depending in which sector that particular business is operating. It is 
not the argument that a business with such a high turnover should be protected by the NCA and 
a business with such a high turn-over will in all likelihood be financial included.   
 
It is puzzling why the NCA in section 13(c) (ii) specifically provides for the monitoring of 
access to consumer credit by the small businesses (which according to the definition section of 
the NCA means small businesses as defined in the National Small Enterprises Act) and yet the 
threshold for the applicability of the NCA is only R1million as against what is regarded as a 
small business in the National Small Enterprises Act. It is confusing why the NCR does has to 
monitor access to credit for the small businesses and yet the NCA is not applicable to most of 
those small businesses. According to the survey of Makina, Fanta, Mutsonziwa, Khumalo and 
Maposa, 97.6% of the businesses in South Africa are micro and very small, whereas small and 
medium firms only constitute 2.4% of the total small, micro, small or medium enterprises.169 
This suggests that South African small businesses are dominated by micro and very small 
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businesses and some of these may not be protected by the NCA based on their turn-over or 
total assets. The misalignment between the threshold prescribed for the applicability of the 
NCA and the applicability threshold prescribed in the National Small Enterprise Act does not 
help the cause of ensuring that the small businesses have access to credit. The element of the 
NCA that seeks to ensure access to credit for the underserved is applicable only to a fraction 
of the small businesses considering the higher threshold for small businesses prescribed in the 
National Small Enterprise Act.  
  
The National Small Enterprise Act provides for the establishment of the Small Enterprises 
Development Agency (“SEDA”) which is tasked with overseeing the advancing of small 
business in South Africa. Among the functions of SEDA there is no explicit function to provide 
for facilitation of access to financial support. In fact such function is excluded considering that 
section 10(c) (iv) provides that SEDA must design and implement small enterprises 
development support programmes to facilitate access to non-financial resources by the small 
businesses. This is notwithstanding the SEDA report of 2012 which lists lack of access to 
finance as barriers for the small business. According to the report, lack of finance for small 
businesses is caused by an inability to access the credit facilities offered by formal financial 
institutions as a result of being unable to meet the lending criteria stipulated by these 
institutions. The report further mentions that some of the SMEs do not have assets to offer as 
collateral when applying for credit or to improve their credit records, resulting in the SMEs 
being excluded from accessing formal credit facilities.170 If the NCA was applicable to a bigger 
pool of these small businesses they would have much chance to access credit considering that 
the NCA with its protection to the consumers is applicable to unsecured credit agreements. 
 
In the light of the above and considering the results of the survey conducted by Makina, Fanta, 
Mutsonziwa, Khumalo and Maposa which indicate that 93% of the small and medium 
enterprises never had access to either formal or informal credit, it may be argued that the 
threshold for the applicability of the NCA to small business is too low at R1million. Hence, it 
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is submitted that the threshold for the applicability of the NCA to the juristic persons is a 
hindrance to financial inclusion, in particular to access to credit for the small businesses. 
 
Also on the applicability of the NCA, section 6 provides for the restricted application of the 
NCA when a consumer is a juristic person. In terms of this section, provisions of the NCA that 
relate to, among others, consumer’s liability, interest, charges and fees are not applicable if the 
consumer is a juristic person. As much as there is a debate on whether or not capping the 
interest rate on credit is to be recommended the current position in South Africa in terms of the 
NCA is that interest rate are capped and regulated except in respect of consumers which are 
juristic persons. Accordingly, the discussion herein regarding the exclusion of juristic persons 
from capping interest rates will be based on the current legal position in South Africa. Among 
the reasons raised by the small businesses in the survey by Makina, Fanta, Mutsonziwa, 
Khumalo and Maposa is that they are scared of defaulting on their loan repayments and they 
do not feel they will qualify for credit.171 Considering that interest, fees and charges are not 
capped in transactions involving juristic person even if the NCA is applicable it means the 
parties are free to negotiate whatever interest, fees and charges they want in terms of the 
common law. This puts the credit provider in a better bargaining position than the consumer 
and it is likely that the credit provider will impose credit terms that favour such credit provider 
with no limit on what can be levied for interest, fees and charges. Therefore, small juristic 
persons to whom the NCA is applicable with the exclusion of the section that prescribes the 
maximum interest rates and other charges are likely to be subjected to higher interest rates on 
the presumption of risk without being protected by the NCA. This defeats the purposes of 
legislation such as the Usury Act and the National Credit Act as described by Van Zyl, which 
is to protect consumers against exorbitant interest rates and fees.172 The only protection of the 
juristic person in respect of high interest rates will therefore come from the common law which 
does not prescribe the fixed rate of interest unless the transaction is usurious. According to the 
South African case law the rate of interest will be usurious if it amounts to extortion or 
oppression or something akin to fraud.173  
 
                                                          
171 Makina, Fanta, Mutsonziwa, Khumalo and Maposa (n 161) 7. 
172 n 153 above. 
173 African Dawn Property Finance 2 Pty Ltd v Dreams Travel and Tours CC 2011 3 SA 511 (SCA). 
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Based on the fact that interest for the juristic person consumers is not capped it is likely that 
the credit providers will charge higher interest to extend credit to juristic persons. The only 
remedy for such juristic person consumer would be to litigate and show that the interest rate in 
the credit agreement was usurious. This, it is submitted, is a hindrance for small businesses 
which are juristic persons to accessing credit which they need as shown in the SEDA report.174 
The provisions of section 6 of the NCA are therefore a hindrance to financial inclusion of the 
SMEs.  
 
Another exception to the general rule of the applicability of the NCA as contained in section 
4(1) (b) is that the NCA does not apply to large transactions where the consumer is a juristic 
person. This means for any juristic person to be protected by the NCA the principal debt must 
not be in excess of R250 000. Juristic persons are generally businesses. As such their financial 
needs might require access to a credit with a principal debt of more than R250 000. Due to the 
low threshold of the large credit it is likely that juristic persons will not access the credit they 
would have liked to as they will not be protected by the NCA. According to the report compiled 
by the Banking Association South Africa, most SMMEs seek financing between R250 000 and 
R500 000.175 Thus, with the NCA not applicable to credit agreements with a principal debt of 
R250 000 and above, most small businesses will not be protected by NCA. This exception, in 
particular, the threshold for large agreements, is a hindrance to access to credit and financial 
inclusion of the small businesses which are juristic persons.  
 
4.3 Prevention of reckless credit  
In Truworths Limited and Others v Minister of Trade and Industry,176 the court held in the 
introduction of its judgement that credit when used responsibly enables consumers to enjoy the 
benefit of goods and/or services which that consumer might not otherwise be able to afford. 
When credit is used irresponsibly it can plunge a person into a spiral of debt from which he or 
she will be unable to emerge. Therefore, to promote the benefits of responsible credit and to 
                                                          
174 n 171 above. 
175 Banking Association South Africa “Hurdles faced by financial institution in financing small and medium 
enterprises (SMME)” (n 89) 46. 
176 2018 3 SA 558 (WCC). 
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prevent, or at least minimise, the proliferation of irresponsible credit, the NCA with its 
regulations has been enacted.177  
 
The NCA introduced into South African credit law new concepts and mechanisms for 
protecting credit consumers including prevention of reckless credit. According to Kelly-Louw 
the high levels of over-indebtedness of the consumers, the predatory behaviour of and reckless 
lending by the credit providers as well as lack of proper mechanisms to prevent and relieve 
over-indebtedness were some of the reasons for the review of the consumer credit legislation 
framework. The objective of the NCA therefore is to encourage responsible borrowing and to 
avoid over – indebtedness and to discourage reckless lending.178  
 
The NCA introduced a range of direct and indirect measures which seeks to prevent consumers 
from overspending and credit providers from granting credit to consumers who cannot afford 
to repay either the principal debt or interest. The NCA does not only prohibit reckless credit 
but also penalises the credit providers that conclude credit agreements that will result in 
reckless credit. 
 
As much as the intentions of the legislature to prevent reckless credit are noble and commended 
the process of preventing reckless credit has had unintended consequences in particular with 
regard to promoting financial inclusion. The NCA provides that before entering into a credit 
agreement with the consumer, the credit provider must assess the understanding and 
appreciation of the consumer of the risk and costs of the credit agreement. Further, the credit 
provider must assess the consumer’s debt repayment history, existing financial means, 
prospects and obligations.179 When conducting this assessment the credit provider will surely 
require the consumer to provide information and documentation in order to enable the credit 
provider to assess whether conclusion of a credit agreement will result in reckless credit.  
 
The consumer is required in terms of section 81(1) to fully and truthfully answer any request 
for information from the credit provider requested as part of affordability assessment. As much 
as the NCA allows the credit providers to determine mechanisms, models and/or procedures to 
                                                          
177 2018 3 SA 558 (WCC) par 2 and 3. 
178 Kelly-Louw Consumer Credit Regulation in South Africa (2012) 291. 
179 s 81(2) of the NCA. 
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assess whether extension of credit to a particular consumer will amount to reckless credit, such 
mechanism, model or procedures must result in a fair and objective assessment and must be 
consistent with the affordability assessment regulations.180 The affordability assessment 
regulations are contained in regulation 23A of the National Credit Regulations.  
 
In terms of regulation 23A, a credit provider must take practical steps to assess the prospective 
consumer discretionary income to determine whether the consumer has financial means or 
prospects to pay the proposed credit instalments. This assessment must be done by validating 
gross income of the consumers through different documentation. For instance, for those who 
received salaries, the latest three payslips or latest bank statement showing 3 months’ salary 
deposits is required. From consumers who do not receive a salary, the latest 3 documented 
proof of income or bank statements are required. Lastly, consumers, who are self-employed, 
informally employed or who do not receive salary slips or proof of income must provide the 
latest 3 months bank statement or latest financial statements. It is this documentary requirement 
that makes access to credit difficult for the unbanked population. Consumers who do not have 
a bank account (will not have a bank statements), who do not receive a salary slip and who do 
not have financial statements will not access credit due to lack of documentation. According to 
the Global Findex Database, 20% of the unbanked population mentioned document 
requirements as the reason they do not have access to banking services.181 In the South African 
context Kessler, Ikdal, Naidoo Portafaix, Hendrickson, Boje and Rabec records that the 
requirement for documentation was cited as one of the reasons the consumers do not access 
loans or are not accessing banking facilities.182  
 
The issue of document requirements has been mentioned as an obstacle to the financial 
inclusion in South Africa in the Global Microscope 2018 report as it is mentioned that stringent 
Know-Your-Customer requirements restrict access to banking accounts.183 Consumers with no 
bank accounts will not be able to obtain bank statements and as such will be left with fewer 
options on the documents they have to provide to access credit. 
 
                                                          
180 s 82(1) of the NCA. 
181 n 94 above. 
182 n 94 above. 
183 The Economist Intelligence Unit (n 119) 66. 
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The issue of the document requirements, in particular the types of documents required for the 
affordability assessment test as prescribed in regulation 23A came before the court in 
Truworths and Others v the Minister of Trade and Industry.184 In this case the applicants, 
Truworths and two of the other largest retail clothing companies, challenged regulation 23A(4), 
(5) and (7). The applicants challenged the regulations on various grounds including unfair 
discrimination and unreasonableness, failure to take into account relevant considerations, 
arguing that the regulations were ultra vires the NCA and are procedurally unfair. However, in 
the main the application was about the provisions of regulation 23A(4)(c). The applicants 
argued that the people who would be impacted consist largely of poorer and less privileged 
members of society. They argued that it would be impossible for those people to comply with 
the form of validation that is required by the regulation.  
 
The court found that the challenge of regulation 23A(4)(c) by the applicants was well founded. 
The court made an example of a flower seller who does not have bank account being unlikely 
to have a financial statement, resulting in the regulation being an insurmountable obstacle to 
even obtain credit in a relatively small amount notwithstanding earning a reasonable amount 
each month. Expanding on the example the court remarked that it thinks of a parent who needs 
to buy a school uniform for the child and would be able to pay the price over the next few 
months but who cannot afford the entire amount in cash payment.   The court accepted that the 
regulation seeks to prevent reckless credit but held that it frustrates another aim of the NCA, 
that is promoting the development of a credit market that is accessible to all South Africans 
and in particular those who have been historically unable to access credit under sustainable 
market conditions.  
 
Further, the court held that evidence shows that regulation 23A(4) has a potential to eliminate 
any credit being granted to many who are not receiving salaries slips or who do not have bank 
accounts to obtain bank statements, instead of merely preventing reckless credit. The court 
therefore found that regulation 23A(4) is neither reasonably nor rationally connected to the 
purpose which it is intended to serve. Consequently, the court ruled that regulation 23A(4) 
should be set aside on the basis that it fails the test of legality.  
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Following the judgement in Truworths and Others v the Minister of Trade and Industry the 
NCR issued for comments proposed guidelines for ascertaining consumers gross income and 
discretionary incomes as required regulation 23A. The proposed guidelines seek to dilute the 
impact of regulation 23A.   
 
The judgement clearly shows that the requirements of the documentation prescribed in 
regulation 23A, and ultimately by the NCA, have an impact of restricting access to credit to 
the poorer and less privileged members of the South African society. It is therefore submitted 
that as much as the NCA seeks to prevent reckless credit the documentary requirements to 
assess affordability are an obstacle to access credit for the unbanked and as such are a hindrance 
to financial inclusion.  
 
Another reason which was mentioned by the consumers who are not accessing credit in the 
Kessler, Ikdal, Naidoo Portafaix, Hendrickson, Boje and Rabec survey was that banks take 
longer to decide whether or not to extend credit and for the consumers urgency is an important 
factor in selecting a lender. The provisions of section 81 read with regulation 23A which 
requires the credit providers to conduct affordability assessments clearly extends the decision 
making cycle for the credit providers. The delays by the credit providers in deciding whether 
or not to extend the credit result in the low-income consumers approaching informal lenders 
like loan sharks and stokvels. Therefore, the assessment prescribed in section 81 read with 
regulation 23A result in the bank taking time to decide whether or not to extend credit and that 
discourages consumers from applying for credit from the formal credit providers. Considering 
that longer decision cycle was raised by the consumers as the reason for not accessing credit in 
the formal financial institutions, it is concluded that provisions of the NCA which seek to 
prevent reckless credit have an unintended effect of hindering access to credit and ultimately 
financial inclusion.  
 
4.4 Cost of credit  
In terms of section 101 of the NCA a credit agreement may not require the consumer to pay 
any money or other consideration for the credit except the principal debt, initiation fee, service 
fee, interest, costs of credit insurance, default administration charges and collection costs. 
Furthermore, in terms of section 105 the maximum amount to be levied for these fees, interest 
and charges had to be prescribed by the Minister of Trade and Industry in consultation with the 
NCR. As empowered by the NCA the Minister of Trade and Industry has published the 
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applicable maximum amounts to be charged for different types of credit agreement. These are 
contained in regulations 42, 44, 46 and 47 of the National Credit Regulations. The prescribed 
maximum interest rate is linked to the South African Reserve Bank repayment rate.185 This 
means as much as the Minister of Trade and Industry is empowered by the NCA to prescribed 
the maximum interest rate, the South African Reserve Bank has a huge role to play on the 
interest rates that are prescribed by the regulation. The issue of linking payable interest rate 
with the South African Reserve Bank repayment rate and the impact thereof has been discussed 
by Kelly-Louw. She argued that the so called capping interest rate prescribed by the NCA does 
not help much considering that the NCA provides for a maximum allowable interest rate but it 
does not govern how the South African Reserve Bank determines its repayment rate.186 In that 
regard lower repayment rate is one of the measures to be considered to keep the credit 
accessible.  
 
In their survey, Kessler, Ikdal, Naidoo, Portafaix, Hendrikson, Boje and Rabec found that in 
South Africa the cost of the financial services was one of the factors raised as the reason 
consumers were not accessing financial services.187 Also, the Global Microscope 2018 list one 
of the barriers to financial inclusion as the fee structure of the South African banks being 
unusually high, something that limits financial inclusion amount low income groups.188 In their 
essay Goodwin-Groen and Kelly-Louw comment that even though provisions that regulate 
maximum interest rate, fees and charges that may be charged in a credit agreement seem 
correct, the empirical evidence shows that interest rate caps decrease access to credit by lower-
income earners and small and micro businesses and they recommend that price control should 
be removed from the NCA.189  
 
As much as the interest payable in the credit agreement is capped the cost of credit is increased 
by other charges which are payable in terms of the NCA. These include initiation fees and 
service fees. With regards to initiation fees the regulation prescribes for a maximum of R1050 
for short term credit agreements. These fees however are payable only if the application for the 
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credit agreement is successful.190 The service fees seek to cover the costs of administering a 
credit agreement and are payable on a transactional basis or on a combination of transactional 
and periodic bases. Currently, a maximum monthly fee of R60 is prescribed for service fees.191 
According to Van Zyl a standardised service fee increases the cost of credit of small credit 
agreements to an exorbitant level, for example that a loan of R200 may be subject to a service 
fee of R60 per month being 30% of the value of the loan. Van Zyl submits that standardisation 
of the service fee supports the argument that credit is expensive to the poor and that is contrary 
to the expressed purpose of the NCA, which is to promote an accessible credit market.192 
 
All these fees, charges and interest payable in credit agreements as prescribed in the NCA 
makes credit expensive especially small short-term credit agreements. This is supported by the 
survey where respondents mention costs of credit or banking transactions as one of the reasons 
they are not accessing financial services.193 As a result low-income people resort to using 
informal means like stokvels and family members to obtain credit. Consequently, it is 
submitted that the amounts payable for interest, fees and charges currently prescribed by the 
NCA result in historically disadvantaged and low-income persons not accessing credit. The 
amount currently prescribed by the NCA and its regulations is seemingly a hindrance to 
financial inclusion. The view of Van Zyl that the high cost of credit which is constituted by the 
prescribed amounts for interest, fees and charges is against the express purpose of the NCA, 
which is to promote an accessible credit market to all South African in particular to those who 
have historically been unable to access credit, is supported.  
 
4.5 Conclusion 
The provisions of the NCA which restricts access to credit result in South Africa missing out 
on the benefits of financial inclusion. For instance, if small juristic persons had access to credit 
and as such were financially included, South Africa would have a stable micro-economic 
environment. Successful small businesses contribute towards higher employment and business 
creation. Further, access to credit would enable low-income consumers to access finance for 
the purposes of investing in business, housing, health and education. It is therefore important 
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that something is done with regard to provisions of the NCA that hinder financial inclusion, as 
most authors in the field of financial inclusion concede that an improved financial inclusion 
results in positive economic growth and poverty alleviation. 
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CHAPTER 5 
 
CONCLUSION AND RECOMMENDATIONS 
5.1 Conclusion 
Since 1997 when financial inclusion becomes prominent in the global agenda the target has 
always been to improve access to financial services to the poorer households. The suite of 
financial services includes credit and therefore access to financial services includes access to 
credit. Based on the advantages of high and advanced financial inclusion which include 
positive economic growth and poverty eluviation it is understandable why organisations like 
the AFI advocate for a complete financial inclusion in the world. With enhanced financial 
inclusion the standard of living for the poor households will improve as it will give them among 
others access to credit for investment purposes.  
 
The results of the research conducted in 2017 by Demirgüç-Kunt, Klapper, Singer, Ansar and 
Hess and reported in the Global Findex Database 2017 show that with regard to access to credit 
47% adults reported to have borrowed money in the preceding 12 months of the survey. The 
most common source of credit in high income economies is formal borrowing while in 
developing economies it is informal through family and friends.194 The percentages are almost 
the same in South Africa, as according to the Finscope Consumer Survey South Africa 2017, 
49%, of the South African adult population have access to credit.195 
 
As much as South Africa is a member of the AFI, represented by the National Treasury and the 
South African Reserve Bank it has not yet made commitments to the AFI. Notwithstanding 
that South Africa does not have a comprehensive strategy on financial inclusion, it has enacted 
legislation which expressly seeks to improve financial inclusion and this includes the FSRA 
and the NCA. The FSRA intends to improve and promote the whole ambit of financial 
inclusion while one of the objectives of the NCA is to make the credit market accessible to all 
South Africans. Also, through the NDP South Africa has set targets with regard to increasing 
the banked population to 90% by 2030. The introduction of the FSRA means for the first time 
in South Africa there is legislation which explicitly advocates for financial inclusion and which 
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places obligations on the financial regulators to promote financial inclusion. With regard to 
access to credit the FSRA correctly provides that the provisions of the NCA will be applicable.  
 
Even though the NCA is consumer protection legislation one of its objectives is to promote the 
development of a credit market that is accessible to all South Africans in particular those who 
have been unable to access credit. As much as in interpretation of the NCA courts have 
indicated that there is no prioritisation in the objectives of the NCA, it is submitted that the 
aforementioned objective is enough to argue that it is NCA’s underlying intention to enhance 
financial inclusion.  
 
The provisions of the NCA which seek to enhance and improve financial inclusion as discussed 
in chapter 3 of the dissertation include provisions which seek to advocate for transparency in 
the conclusion of credit agreements. Transparency is an important aspect of financial inclusion 
as it establishes and improves the relationship between the financial institutions and the 
consumers. It enables consumers to know what they are letting themselves into when 
concluding credit agreements, thereby addressing the distrust of the consumers towards 
financial institutions.  
 
As argued by the authors, financial literacy is important for enhancement of financial 
inclusion.196 It enables consumers to select financial products that suit their needs. The NCA 
contain provisions that promote consumer education. Section 16 of the NCA obligates the NCR 
to increase knowledge of the consumer in respect of the nature and intricacies of the credit 
market and to promote public awareness of consumer credit matters. This has resulted in the 
acknowledgement in the Global Microscope 2018 report that South Africa has a higher 
financial literacy compared to other African countries and this acts as a major driver towards 
financial inclusion.  
 
There are different views in respect of whether or not capping of interest, fees and charges is 
good for financial inclusion.197 However, it may not be ignored that South African consumers 
do cite costs of credit and other financial services as one of the reasons they do not access 
formal credit. It is submitted though that considering the risk-based methodology of the 
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financial institutions when assessing whether or not to grant credit, without capping cost of 
credit, credit would be even more expensive for the low-income persons. 
 
Notwithstanding the few provisions of the NCA that are argued to be a hindrance to financial 
inclusion, based on the impact of those provisions that enhance financial inclusion by 
addressing the concerns raised by the unbanked or consumers with no access to credit, it is 
concluded that to a large extent the NCA enhances financial inclusion. This conclusion is 
supported by the statistics provided by the NCR which shows that credit extension increased 
by 32.49% in 2017 compared to December 2007, six months after all the sections of the NCA 
came into effect.  It is acknowledged that the some of the provisions which hinder financial 
inclusion have been addressed by courts in trying to mitigate their negative impact towards 
financial inclusion.  
 
5.2 Recommendations  
The recommendations suggested below intend to address the hindrance to financial inclusion 
that is posed by the provisions of NCA as identified in chapter 4 above. Based on the factors 
listed above cited by those who are unbanked or who do not have access to credit which include 
cost of financial services, document requirements, distrust of financial institutions, and longer 
decisions cycles by the financial institutions the following recommendation are suggested.  
 
Firstly, financial institutions should acknowledge that the prescribed maximum interests, fee 
and charges are the maximum of what can be charged. This does not mean that the financial 
providers have to levy the maximum rate allowed. The, suggestion put forward by Kessler, 
Ikdal, Naidoo, Portafaix, Hendrickson, Bojec and Rabec to find ways to drastically lower costs 
of financial services including the cost of credit should be considered and implemented.198 This 
is possible especially in the light of technology advances that have been recently implemented 
by the financial institutions which surely decrease costs that relate to labour, office space and 
other operational costs of the financial services. Furthermore, competition among the financial 
institutions may lead to financial institutions being cognisant of the cost structure of their 
businesses, which ultimately lead to decrease in the cost of credit. In recent times in South 
Africa there has been the establishment of banks which offer their services on-line. These 
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developments are commended as they increase competition among the financial institutions 
which will result in the lowering of cost of financial services.   
 
Secondly, South African banks must take advantage of the secured technology that is available 
to offer all financial services including credit on-line.  
 
Thirdly, service fees should not be charged for small loans in particular if such transactions are 
concluded on-line.  
 
Fourthly, considering the challenges of the small businesses in accessing credit it is 
recommended that a separate regulatory framework attached to the NCA should be established 
to cater for the small businesses. Alternatively, the applicability threshold for juristic persons 
and large credit agreements should be adjusted to address the requirements of the small 
businesses and be in line with other relevant legislation like the National Small Enterprises 
Act. Moreover, on the applicability of the NCA, the scope of developmental credit agreements 
should be increased and more financial institutions over and above the banks should be 
encouraged to register as developmental credit providers. The categories of the transactions 
listed as developmental credit in section 10 of the NCA are limited. This limitation results in 
small businesses as defined in the National Small Enterprises Act only being protected the by 
NCA if such small businesses are involved in the business sector covered on type of credit 
listed in section 10. 
 
Lastly, as much as it is arguable that there are incentives given to the financial institutions 
through Amended Codes, it is recommended that in an effort to enhance financial inclusion 
and/or access to credit for those who currently do not have access, incentives should be offered 
to the credit providers who offer credit to the low income and small businesses. This will 
encourage financial services to balance their risk-averse policies and the willingness to offer 
credit to the low-income consumers.  
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